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Introduction

Based on the industry outlook for the construction sector in Thailand conducted by a 
well-known Thai ,nance institutionx the sector is egpected to egperience steady jrowthx 
with pro3ections indicatinj an annual increase of .04 to 204 per cent from 6462 to 646v0 This 
jrowth is larjely driEen by public sector inEestments in larje-scale infrastructure pro3ectsx 
particularly within the (astern (conomic Corridor )((C50 Public construction inEestment 
is forecasted to egpand at a rate of .0' to 204 per centx while priEate sector constructionx 
includinj residential and commercial real estatex is egpected to recoEer jraduallyx jrowinj 
at .04 to .0' per cent0 This recoEery is supported by improEinj consumer purchasinj power 
and onjoinj infrastructure deEelopments0

The construction industryIs egpansion often correlates with an increase in disputes0 This 
is because construction is a hijhly capital-intensiEe undertakinjx inEolEinj substantial 
amounts of moneyx egtensiEe details and the need to complete pro3ects within set 
timelines0 These factors can easily lead to differences in opinion and misunderstandinjs0

:n the contegt of construction disputesx we belieEe that there will be three primary areas of 
disputes1 delaysx defects and defaultsx as brieWy demonstrated below1

’0 Delay )the construction not beinj completed within the ajreed timeline50 Delay 
disputes typically arise oEer which party is responsible for the delay and whether 
the contractor should be penalised0 :f the delay is caused by the employer or factors 
not attributable to the contractorIs fault or nejlijencex the employer is jenerally 
oblijated to egtend the construction period for the contractor0 ConEerselyx if the 
delay results from the contractorIs fault or nejlijencex the contractor must pay 
penalties as stipulated in the contract0

60 Defect  )any  defect  or  imperfection  in  the  construction  work50  Defects  in 
construction are often caused by the contractorx but they may also result from 
Waws in the desijnx construction methods speci,ed in the contractx or the materials 
supplied by the employer0 Shen assessinj construction delaysx courts typically 
consider whether the delays were caused by force majeure eEents or other factors 
beyond the contractorIs control and not due to the contractorAs fault0 quch factors 
may include an employerIs order to temporarily halt workx joEernment mandates to 
stop the pro3ectx or additions or Eariations to the scope of work0 On unreasonably 
short egtension period imposed by the employer is also taken into account0 This 
issue of construction defects is another common source of disputes0

.0 Default )breach of contract50 Because construction contracts contain numerous 
terms and conditions with many details to followx while the employer may haEe 
fewer responsibilitiesx breaches still happen freFuentlyx such as failinj to make 
timely paymentsx failinj to payx or not egtendinj the construction period when 
necessary0 Gn the other handx the contractor has many more responsibilities due to 
beinj in charje of the constructionx makinj them more prone to contract breaches 
if they are not careful0 :n some casesx it appears that the contractor intentionally 
breaches the contractx for egamplex by deEiatinj from the desijn or usinj incorrect 
materials0 Breaches of contract are another ma3or source of disputes0
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Hor the resolution of construction disputesx disputes in Thailand are commonly resolEed 
throujh either the courts or arbitration as the primary methods of dispute resolution0 
Nenerallyx when disputes arise and the parties inEolEed cannot reach an ajreementx the 
case will jo to court for a decision0 JoweEerx the court process may be lenjthyx the parties 
cannot choose the 3udje who will hear the casex and the proceedinjs must be conducted 
in Thai0 These factors haEe led to an increasinj preference for arbitration as a method to 
resolEe construction disputes0

Year in review

There are a larje number of construction disputes beinj litijated in courts in Thailand0 
:n 646.x one of the cases worth mentioninj related to the construction matter in which 
the qupreme OdministratiEe Court ruled on an impressiEe hijh-rise condominium located 
in the central business district of Banjkok1 Oshton Osoke Condominium Pro3ectx by 
a•rminj the decision of the OdministratiEe Court of Hirst :nstancex which reEoked all 
joEernmental authorisations on the construction of the Oshton Osoke Condominium 
Pro3ect0 This impacted the deEeloperof the condominium pro3ect )Onanda DeEelopment 
PCL5 immensely0 Onanda DeEelopment PCL is one of the most reputable real estate 
deEelopers listed on the stock egchanje of Thailandx and 3eopardised hundreds of 
indiEiduals who had preEiously acFuired units in the condominium0 Uormallyx most 
indiEidual buyers )includinj some corporate buyers5 of real estate properties do not feel 
the need to conduct a lejal due dilijence inEestijation on each real estate property 
that each of them is lookinj to buyx and they may not be aware of the lejal egposures 
or risks they haEe put themselEes in0 Thereforex in an abundance of cautionx this may 
be an opportune moment for all real estate buyers )includinj indiEidual buyers5 to start 
considerinj measures such as lejal due dilijence to help identify the egposures or risks 
presented by each prospectiEe real estate property0

:n addition to the aboEex there is the issue of the interpretation of the conWict between 
public order or jood morals in the enforcement of arbitral awards0 This arose in a 
case where a tribunal awarded the contractor a construction fee for Eariation work 
that the employerx  a joEernment departmentx  was oblijated to pay0 The employer 
subseFuently petitioned the OdministratiEe Court to set aside the arbitral awardx claiminj 
that its enforcement contraEened public order or jood morals0 :n 646.x the qupreme 
OdministratiEe Court proEided a rationale in its 3udjmentx statinj that when determininj 
whether an arbitral award conWicts with public order or jood moralsx the court must 
eEaluate whether the award is based on facts and lejal principles that undermine the 
core structure of the lejal systemx or if it is so eEidently un3ust that it Eiolates common 
perceptions of 3usticex thereby conWictinj with public order or jood morals0 This 3udjment 
from the qupreme OdministratiEe Court will serEe as a precedent for considerinj this issue0

Courts and procedure

Court and 3urisdiction
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Thailand does not haEe a specialised construction court0 Construction disputes shall be 
broujht before the Court of Rustice or the OdministratiEe Courtx where cases can be 
catejorised as follows1

; Neneral Construction Contract Disputes1 These disputes inEolEe priEate entities 
or  cases where  a  joEernment  entity  enjajes with  a  priEate  entity  under  a 
non-administratiEe contract0 quch disputes are joEerned by the Thai CiEil and 
Commercial Code )CCC5x which upholds the principle of freedom of contractx 
proEided the terms and conditions do not Eiolate public order or the lawx nor are they 
impossible to perform0 Disputes in this catejory are resolEed throujh the Court of 
Rustice as a ciEil case0

; OdministratiEe Construction Contract Disputes1 Shen a construction contract 
inEolEes the joEernment and is classi,ed as an administratiEe contract )such 
as contracts for infrastructure pro3ects like roadsx damsx joEernment o•ces and 
railways5x the Public Procurement and qupplies Odministration Oct B( 6'v4 )PqO5 
and releEant rejulations apply0 These disputes are handled by the OdministratiEe 
Courtx which has 3urisdiction oEer matters inEolEinj public contracts0

Procedure

Court of Rustice

:n Thailandx construction disputes are considered ciEil casesx and the court proceedinjs 
are joEerned by the Thai CiEil Procedure Codex with no speci,c procedural rules tailored 
egclusiEely for construction cases0 The jeneral oEerEiew of the case proceedinjs for the 
court of ,rst instance is as follows0

:nitiatinj a case

The plaintiff is reFuired to submit the claim in writinj to the court of ,rst instancex where the 
complaint must clearly set forth the nature of the claims and the reFuests for enforcementx 
as well as the allejations on which these claims are based0 :n additionx when ,linj the 
complaintx a court fee of 6 per cent of the claim amount is reFuiredx capped at 644x444 
bahtx with an additional fee of 40’ per cent for claims egceedinj '4 million baht0 Ofter the 
complaint is ,led and accepted by the courtx the court shall schedule a case manajement 
hearinj as initially selected by the plaintiff and serEe a writ alonj with a copy of the 
complaint to the defendant0

qtatement of defence

The defendant who receiEes the serEice of the complaint is entitled to submit the 
statement of defence within a speci,ed time framex typically ’' or .4 days dependinj 
on the method of receipt as stipulated by law0 The time frame may be egtended upon 
reFuest and sub3ect to the courtAs discretion0 Odditionallyx the defendant may also assert 
a counterclaim ajainst the plaintiff in the statement of defence0

Determination of disputed issues
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Ofter the defendant ,les the statement of defence or the plaintiff ,les the statement 
of defence to the counterclaimx the court will determine the issues in the case and set 
the burden of proof on the parties based on the complaint and statement of defence0 
qubseFuentlyx the court will schedule dates for witness egaminationsx allowinj the parties 
to present their witnesses to the court0

Sitness egamination session

Durinj the witness egamination sessionx the witnesses are reFuired to take the stand 
before the court and will be cross-egamined by the opposinj partyAs lawyer0 The lawyer of 
the party who presented the witnesses will then conduct a re-egamination0 :n ciEil casesx 
upon reFuestx the court may allow the parties to submit written witness statement of 
their witness seEen days prior to the witness hearinj of each party in order to egpedite 
egamination proceedinjs0 Oll proceedinjs carried out by the court are conducted in the 
Thai lanjuajex includinj pleadinjs and communication0 :f documentary eEidence is in a 
foreijn lanjuajex its Thai translation is normally reFuired0 Odditionallyx if the witness is 
a foreijner and cannot speak Thaix that witness must jiEe their testimony or statement 
throujh a sworn interpreter0

Closinj statement

/pon the completion of the witness egamination sessionx it is optional for the parties to 
submit a formal written closinj statement to the courtx which serEes to summarise the 
essential facts and eEidence that should be taken into account in the case0

Rudjment

The Court of Hirst :nstance will render 3udjment upon the completion of the witness 
egamination session0 :n practicex the 3udjment will be rendered within a period of one to 
three monthsx dependinj on the complegity of the case0

:f either party is dissatis,ed with the 3udjment rendered by the Court of Hirst :nstancex they 
can submit an appeal to the court within one month from the date of pronouncement of the 
Court of Hirst :nstanceAs 3udjment0 The opposinj parties are reFuired to submit a response 
to the appeal within a speci,c time framex which is typically ’' or .4 days dependinj on 
the method of receipt as stipulated by law0 qubseFuentlyx the Court of Oppeal will consider 
and render its 3udjmentx takinj into account the facts and eEidence presented in the Court 
of Hirst :nstance0

O 3udjment of the Court of Oppeal will be ,nalx unless permission for appeal to the qupreme 
Court is jranted0 The appeal to the qupreme Court is discretionary and reFuires permission 
from the qupreme Court0 Parties dissatis,ed with the Court of OppealAs 3udjment can seek 
permission by submittinj a motion for permission alonj with an appeal within one month 
from the date of pronouncement of the Court of OppealAs 3udjment0 The qupreme Court 
has discretion to jiEe permission to appeal for cases that fall within the speci,cations 
outlined by law0

OdministratiEe Court
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:n cases inEolEinj administratiEe construction contractsx the case will be broujht before 
the OdministratiEe Courtx where an inFuisitorial system is used0 :n this systemx the court 
plays a sijni,cant role in ,ndinj and inEestijatinj the facts of the case0

The jeneral oEerEiew of proceedinjs in the OdministratiEe Court of Hirst :nstance is 
outlined below0

:nitiatinj a case

/pon submission of the complaint by the complainant to the competent OdministratiEe 
Courtx a court o•cial conducts a preliminary egamination of the complaint to ensure 
its compliance with the applicable laws and then arranjes for it to be reEiewed by the 
President of the OdministratiEe Court0 The court may decide to accept the casex order 
amendments to the complaintx or re3ect the case0 :f the case is acceptedx the court shall 
serEe a writ and a copy of the complaint to the respondent0

qtatement of defencex ob3ection to statement of defence and supplementary statement of defence

The respondent is reFuired to ,le a statement of defence within .4 days from the date of 
the receipt of a copy of complaint or within any other period speci,ed by the court0 /pon 
the respondentAs submission of the statement of defencex the complainant is allowed to 
,le ob3ection to statement of defence within .4 days from the date of the receipt of a court 
order or within any other period speci,ed by the court0 /pon the complainantAs submission 
of the ob3ection to statement of defencex the respondent is allowed to ,le supplementary 
statement of defence within ’' days from the date of the receipt of a court order or within 
any other period speci,ed by the court0

:nFuisitorial inEestijation process

Os the court plays a sijni,cant role in ,ndinj and inEestijatinj the facts of the casex the 
court possesses the authority to independently jather factsx eEidencex egperts or eEidence 
other than adduced by the parties0 This may include orderinj third parties or joEernment 
authorities to submit reFuested eEidence or compellinj indiEiduals to appear before the 
court for inFuiry0 Gnce the court determines that the facts and eEidence are su•cient for 
makinj a decisionx it will notify both parties of the ,nal date for fact ,ndinj0

Jearinj and 3udjment

Hollowinj the ,nal date for fact-,ndinjx the court will schedule the initial hearinj0 Ot 
the hearinjx the Rudje-Yapporteur shall summarise the releEant facts and the issues in 
disputex after which each party will haEe the opportunity to present either a Eerbal or 
written statement0 /pon completion of the partiesI statementsx the Rudje-Commissioner 
of Rustice will present an oral statement that includes an analysis of the facts and an 
independent opinionx which is not bindinj on the 3udjment0 qubseFuentlyx the court will 
either pronounce the 3udjment or schedule a separate hearinj for its pronouncement0

:f either party is dissatis,ed with the 3udjment renderedx they can submit an appeal to 
the qupreme OdministratiEe Court within .4 days from the date of pronouncement of the 
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OdministratiEe Court of Hirst :nstanceAs 3udjment0 The opposinj parties are reFuired to 
submit a response to the appeal within .4 days from the date of the receipt of court order 
alonj with copy of appeal or within any other period speci,ed by the court0

Alternative dispute resolution

qtatutory ad3udication

Thailand does not impose statutory ad3udicationx but parties may opt to include it as part 
of their contractual ajreements0 :n such casesx the parties must follow the ajreed-upon 
preconditions before escalatinj the dispute to arbitration or court proceedinjs9 for 
egamplex the Dispute OEoidanceMOd3udication Boards0

Orbitration

Thailand does not impose mandatory or haEe special domestic arbitration for construction 
disputesx therefore parties are free to choose international and local arbitration if they 
preferx but under the arbitration clause0

:n Thailandx both domestic and foreijn arbitral awards )made in a country that is a 
contractinj state to the Uew 7ork ConEention5 can be enforced by the Thai courts under 
the Orbitration Oct B( 6'2' )644650

:n terms of the enforcement of the arbitral awardx the party seekinj enforcement of 
the arbitral award has to ,le an application with the competent court )i0e0x the Central 
:ntellectual Property and :nternational Trade Court or a court where arbitral proceedinjs 
were conducted or a court that has 3urisdiction oEer the area in which each party 
is domiciled )the Court of Hirst :nstance5x as the case may be50 The application for 
enforcement must be made within three years from the day the award is enforceable0 

:f a party to the arbitration wishes to ,le an application to set aside an arbitral award with 
the Court of Hirst :nstancex it must do so within 84 days of receiEinj the arbitral award0 
JoweEerx under the Orbitration Octx the Thai court is considered a competent authority for 
settinj aside an arbitral award seated in Thailand0

The court fees for enforcinj or settinj aside an arbitral award not egceedinj '4 million 
baht is eFual to 40' per cent )for a domestic award5 and ’ per cent )for a foreijn award5 of 
the arbitration award up to a magimum of '4x444 baht )for a domestic award5 and ’44x444 
baht )for a foreijn award50 Hor an arbitral award egceedinj '4 million bahtx the fee will be 
sub3ect to an additional court charje of 40’ per cent for both domestic and foreijn awards0

Gther ODY methods

The Thailand Orbitration Center )TJOC5 offers mediation serEices for dispute resolution0 
Shen parties reFuest mediationx the arbitration institution appoints a mediator to facilitate 
the process0 :f the parties reach a settlement and ajree to haEe an arbitral award based 
on the settlement ajreementx the arbitral tribunal shall issue the award in accordance with 
the settlement ajreementx without necessarily statinj the reasonsx as per the Yules of the 
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Thailand Orbitration Center on Orbitration from a Vediation qettlement Ojreement throujh 
Vediation of the Dispute B( 6'v4 )64’@50

Construction contracts

:n Thailandx jenerallyx a construction contract is classi,ed as a Ihire of workI contract 
under the Thai CiEil and Commercial Code )CCC5x which does not reFuire a written 
ajreement0 :n terms of contract interpretationx pursuant to qections ’@’ and .vI of the 
CCCx contracts are interpreted based on the true intentions of the partiesx rather than 
relyinj solely on the literal meaninj of the terms0 :nterpretation must also be done in 
jood faith and accordinj to customary practices0 Pre-contract documentsx such as email 
correspondencex memos and other materials created prior to the contractIs egecutionx play 
a crucial role in determininj the partiesI true intentions0 JoweEerx the main challenje is 
proEinj the terms and conditions of the ajreement and their interpretationx especially when 
there is limited written eEidence0

Public procurement includinj construction pro3ects is primarily joEerned by the Public 
Procurement and qupplies Odministration Oct B( 6'v4 )PqO5 and Yejulation of the 
Vinistry of Hinance on Public Procurement and Osset Vanajementx B( 6'v4 )64’@50 
These establish the procedures and principles for joEernment contractsx includinj those 
inEolEinj constructionx where the joEernment is a party0 Construction contracts entered 
into with joEernmental bodies jenerally adhere to the standard ajreement prescribed by 
the Yejulation of the Vinistry of Hinance under the PqOx whereby contractors are typically 
not permitted to modify or ad3ust the sijni,cant terms and conditions of this standard 
ajreement0 :f alterations to essential terms are necessaryx approEal must be obtained from 
the G•ce of the Ottorney Neneral0

:n priEate procurementx parties may choose to use standard ajreements deEeloped by 
Earious orjanisationsx create their own custom contractsx or utilise contracts from the 
:nternational Hederation of Consultinj (njineers )H:D:C50 The duties and liabilities of the 
parties are joEerned by their mutual intentionsx as reWected in the terms and conditions of 
the construction contract0

Common substantive issues and remedies

:n addition to the delaysx defects and defaults mentioned in the ,rst sectionx there are 
common substantiEe issues to discuss as outlined below0

Prescription period

/nder Thai lawx a contractor must ,le a claim for the price of work within two years from 
the date they haEe the rijht to claim paymentx unless the claim is related to the employerIs 
)debtorIs5 business actiEities0 :n that casex the contractor is entitled to claim the price of 
work within ,Ee years0 
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Hor instancex if the contractor is claiminj payment for work such as buildinj a house or 
a fence for a priEate indiEidualx they must ,le a complaint within two years0 JoweEerx if a 
deEeloper employs the contractor to build houses intended for sale to third parties as part 
of a housinj estate businessx the contractor is entitled to ,le a claim for the price of work 
within ,Ee years0 

Odditionallyx if the claim is related to reFuestinj damajes or the return of retention money 
or the breach of contractx the contractor is entitled to ,le a claim within ’4 years0

Jariation works

:t would not be an understatement to say that there is no pro3ect without Eariations0 
The reasons for Eariation work arise from Earious sourcesx especially from three main 
parties inEolEed1 the ownerx the desijner and the pro3ect manajer0 :f the ajreement 
has clear terms and conditions for the Eariation orderx the resolution of this matter will 
follow the ajreement0 JoweEerx when there are no terms and conditions coEerinj certain 
circumstances for Eariation workx disputes will arise rejardinj whether the Eariation work 
is Ealid andx if sox what the price for such Eariation should bex with the burden of proof 
fallinj on the party makinj the allejation0

quspension and termination

Thai law does not egpressly stipulate procedures for the suspension of works0 Thereforex 
such procedures are primarily joEerned by the terms and conditions of the contract 
itself0 JoweEerx in the contegt of construction contractsx which are considered reciprocal 
contracts under Thai lawx the contractor may egercise the rijht to suspend work if the 
employer fails to pay the ajreed-upon price for the work performed0 This suspension can 
continue until the employer ful,lls their payment oblijations0

Hurthermorex suspension of works may occur due to force majeure eEentsx either as 
recojnised under Thai law or as speci,ed within the contract0 Force majeure eEents can 
temporarily or permanently relieEe parties from performinj their contractual oblijationsx 
dependinj on the nature of the eEent and the proEisions outlined in the contract0

Hor the terminationx under Thai lawsx a party may terminate the contract under the terms 
and conditions speci,ed within the contract itself or under the proEisions of lawx whereby 
the non-breachinj party haEe the rijht to demand compensation0

Penalties and liFuidated damajes

Penalties and liFuidated damajes are considered penalties under qection .@8 of the Thai 
CiEil and Commercial Code )CCC50 Pursuant to qection .I. of the CCCx the court has the 
discretion to reduce these penalties and liFuidated damajes to a reasonable amount if it 
deems them egcessiEely and unreasonably hijh0

Defects correction and liabilities

/nder Thai lawx liability for defects can be claimed within one year from the date of deliEery 
of the workx or within ,Ee years if the work inEolEes a structure on land other than a wooden 
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buildinj but the defect liability period can be egtended by ajreement between the parties0 
JoweEerx the employer is not entitled to ,le the contractor for the defect within one year 
after the defect appeared0 

The parties did not rejard the terms and conditions of the contract as 
essential

:n  construction  contractsx  while  Earious  terms and  conditions  are  stipulatedx  the 
sijni,cance of each term can Eary based on the partiesI actions and interpretations0 :f one 
party breaches certain terms and conditions and the other party ijnores these Eiolationsx 
or if the parties practice differently from the terms and conditions speci,ed in the contractx 
it may indicate that those terms and conditions are not rejarded as essential0 There are 
seEeral precedent casesx particularly rejardinj deliEery periods or payment termsx where 
the non-breachinj partyIs inaction demonstrates that they do not consider these terms 
and conditions as essential for enforcement or for 3ustifyinj termination of the contract0 
ConseFuentlyx the parties may be deemed to haEe waiEed their rijht to enforce those 
speci,c terms and conditions0

Outlook and conclusions

Construction matters represent a speci,c type of dispute0 :ssues often arise durinj 
onjoinj constructionx but their resolution is typically postponed until after the pro3ect 
is completedx as neither party wishes to risk delays or complications0 :n additionx a 
common challenje in construction disputes is improper documentation or limited written 
eEidence0 This can lead to larje and compleg post-completion disputesx with numerous 
items reFuirinj resolution by a 3udje or arbitrator0

:n  Thailandx  there  haEe  been  efforts  to  promote  the  concept  of  dispute 
aEoidanceMad3udication boards )DOOBs5 in construction contracts as an ideal solution0 
DOOBs allow for the resolution of disputes on a rollinj basisx concurrent with the 
construction process0 This approach helps ,lter out minor issuesx leaEinj only ma3or 
disputes for arbitration or courtx but it comes with additional costs that the parties must 
consider0

Hor the litijationx nowadays the court is striEinj to egpedite the proceedinjs for the interest 
of 3ustice and to reduce the time spent on litijation whereby the Oct on the Timeframe of 
Rudicial Proceedinjs B( 6'v' )64665 mandates that all 3udicial authoritiesx includinj the 
courtsx establish clear time frames for the proceedinjs0 ConseFuentlyx on 62 Ranuary 646.x 
the G•ce of Rudiciary issued the Rudicial Yejulation on the Timeframe for Court Cases 
B( 6'vv )646.5x which is summarised below1 

’0 Court of Hirst :nstance1 The Court of Hirst :nstance is reFuired to adhere to strict 
timeline for its proceedinjs from sig months to one year from the date of acceptinj 
the complaint0 The speci,c timeline is determined based on the type of casesx which 
includes special manajement casesx ordinary cases and egtraordinary cases0

60 Court of Oppeal1 The Court of Oppeal has four different types of cases )special 
urjent casesx urjent casesx special cases and jeneral cases50 The timeline for 
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these cases ranjes from four months to one year from the day the Court of Oppeal 
receiEes the case ,les from the Court of Hirst :nstance0

.0 qupreme Court1 The jeneral timeframe is one year from the date of receipt of the 
case ,les from the Court of Hirst :nstance0

JoweEerx the time frames mentioned aboEe may be egtended under certain circumstancesx 
such as settlement nejotiations between the partiesx suspension or stay of proceedinjsx 
and other unforeseen di•culties0

Lookinj aheadx parties in the construction industry should egercise dilijence in their 
contract nejotiations and pro3ect manajementx ensurinj that the contractIs terms and 
conditions are practical and that potential issues durinj construction are identi,ed 
and addressed early for e•cient resolution with proper documentation0 This approach 
will ultimately support smoother pro3ect deliEery and egecution while mitijatinj the 
complications associated with larje and compleg construction disputes0

Kongwat Akaramanee konjwat0aKkap0co0th
Ittipat Nimboonchaj ittipat0nKkap0co0th

Kudun and Partners Limited
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